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Abstract

The recognition and enforcement of foreign judgments
in civil and commercial matters is important legal mechanism
for the stabilize of judicial procedure. Because of, that
mechanism assists the creditor has opportunity to enforce
a debt from the properties of debtor which locate in another
countries without new action. However, the recognition and
enforcement of foreign judgments has recognized many
countries as a part of domestic law but the doctrines,
conditions and methods to recognition and enforcement of
foreign judgments are difference, it depend on legal policies
of each countries.

For this reason, the unification of rules on recognition
and enforcement of foreign judgments has been made
under the Hague Conference on Private International Law
framework. Convention on the Recognition and Enforcement
of Foreign Judgments 1971 was established, Moreover, this
convention is not widely successful, because of there are
unclear in many issues and lack of compromise between
common law and civil law system in the recognition and
enforcement of foreign judgments matter.

Keywords : foreign judgments, private international law,
foreign court
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* Convention on the Recognition and Enforcement of Foreign Judgments in Civil
and Commercial Matters 1971, Article ¢ stated that : Without prejudice to the
provisions of Article 5, a decision rendered by default shall neither be recognized
nor enforced unless the defaulting party received notice of the institution of the
proceedings in accordance with the law of the State of origin in sufficient time to
enable him to defend the proceedings.
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” Convention on the Recognition and Enforcement of Foreign Judgments in Civil
and Commercial Matters 1971, Article 8 stated that : Without prejudice to such
review as is required by the terms of the preceding articles, there shall be no
review of the merits of the decision rendered by the court of origin.
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* Convention on the Recognition and Enforcement of Foreign Judgments in Civil
and Commercial Matters 1971, Article 14 par. 1 stated that : The procedure for the
recognition or enforcement of foreign judgments is governed by the law of the
state addressed so far as this convention does not provide otherwise.
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* Convention on the Recognition and Enforcement of Foreign Judgments in Civil
and Commercial Matters 1971, Article 14 par. 2 stated that : If the decision contains
provisions which can be dissociated, any one or more of these may be separately
recognized or enforced.

* Convention on the Recognition and Enforcement of Foreign Judgments in Civil
and Commercial Matters 1971, Article 15.

° Convention on the Recognition and Enforcement of Foreign Judgments in Civil
and Commercial Matters 1971, Article 1e.
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* Convention on the Recognition and Enforcement of Foreign Judgments in Civil
and Commercial Matters 1971, Article 17.
¥ Convention on the Recognition and Enforcement of Foreign Judgments in Civil
and Commercial Matters 1971, Article 1s.
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Note on Jurisdiction and Preliminary Proceedings of
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Abstract

United States of America has significantly
emphasized on the development of children for
decades. Under its importance, each State has its own
and different programs and procedures. Especially in
Juvenile Justice, the procedure and the mechanism
differ regarding to State policies and purposes. In Indiana,
Juvenile Justice issues are broadly interesting, such as
jurisdiction and preliminary proceedings of Indiana Juvenile
Court in criminal case. This article, therefore, demonstrates the
significant law on the jurisdiction and preliminary proceedings
of Indiana Juvenile Court in criminal case, its explanations
and analyses compared to Juvenile and Family Court in
Thailand. | am, at the end, hoping that the differences
analyzed in this article will lead the further development for
Thailand Juvenile Justice.

KeyWords : Jurisdiction, Preliminary Proceeding, Juvenile

justice
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Abstract

This article. A study of issues in case investigations
has the legal authority to perform their duties to the
preservation of the criminal justice process, but it appears
that the middle of such loss, damage, Making the third party
has been damaged and the person bringing the lawsuit to
sue outside the Court of Justice, pursuant to section s of
Act offence of officers to provide a government indemnity.
Then why does the Court not been speedily thereof.

Keywords: The criminal justice process, the middle,
Administrative powers.
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Disciplinary action of public health personnel

in public hospitals.

Case study : Disciplinary action and case leading to
lawsuit against the Administrative Court.
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Abstract

This article studies the case of public officials who
have been subjected to disciplinary action, particularly those
who practice public health in a public hospital, which is
an administrative or governmental authority under Section 3
of the Establishment Act and the Administrative Procedure
Act, 1999. Most public health personnel in state health clinics
are highly specialized personnel. However, when performing
duties in a public hospital, it is necessary to have knowledge
and understanding of the law and regulations related to the

@ T o1sans5amsta@imaas umsnsdenngeu
UR 6 aUUR 8 NSNNNAU 2560 - DOUNYU 2561




performance of the service. Ignorance is not the cause of
the denial when the offense is deliberate or unintentional.
But the penalty is different. The disciplinary person has the
right to appeal the punishment order in accordance with
the procedures and procedures prescribed by the law. The
order for disciplinary action is an administrative order under
Section 5 of the Administrative Procedure Act, BE 2539 (199¢).
The law requires that the administrative order be appealed
to the issuer under Section 44, Section 3 of the Act. To issue
an order disagreeing with the appeals, the punished person
has the right to file a lawsuit against the Administrative Court
under Section 42 of the Establishing Tribunal. The judicial
officer and 2542, but it does not mean that the court ruled
to annul the judgment of the administrative order always.
Disciplinary action has the potential to affect physical and
mental health, social impact, and other aspects. It is
necessary to perform the official duties. This article is intended
to educate public health personnel who are staffed by state
health care providers to be cautious about their duties.

Keywords : Disciplinary offenses against public health
personnel State Hospital Administrative divisionPublic Officers
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Abstract

Kleptomania is a disease, which classified in a group
of habit and impulse disorder according to International
Statistical Classification of Diseases and Related Health
Problems (ICD-10). However, kleptomania is not a mental
disorder disease and the symptom also it is not a mental
defect or mental infirmity. That kind of person is a group of
habit and impulse disorder. Consequently, if a person commits
the offences of theft because of being Kleptomania, there
is no excuse to claim of loss unconsciousness according to
section 65 of the Criminal Code.

Keywords : Kleptomania, Criminal Liability, Excuse
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NYPE 2015 : Whether NYPE 2015

can achieves its aims*

Praornrat Ratanapornsompong**

International trade is a fundamental element of
the economic development of each country. The ability to
produce goods for export and import also determines the
economic growth of a country. Accordingly, the shipping
business is a significant factor in world trade. The essentials
of the shipping business concern the contractual terms for the
carriage of goods between a buyer and a seller in different
countries. These terms are required to handle and deliver
goods safely to the seller. While there are various modes
of transportation to carry goods to the buyer's country, one
mode playing an important role in world trade is maritime
transport. The marine transportation business has developed
over an extended period. It is a part of continuing effort to
meet the needs of the commercial market, and is subjected to
the economic fluctuation. This business is based on Common
Law, custom, practice, the agreements and the contracts
between the countries involved in the maritime industry and

their intermediaries.

Maritime Law
“* LL.B., LLM. (International Trade Regulation) Thammasart University, LL.M.
(International Maritime Law) Swansea University
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The maritime shipping can be classified in two main
types of contract: a bill of lading contract and a charterparty
contract, or other similar agreements. In the light of the
carriage of goods by sea, the bill of lading contract means
the shipper employs the vessel in the liner trade, which is run
on a fixed schedule, route and at announced rates which are
published in advance. Alternatively, the charterparty involves
the shipowner bringing the vessel to someone else via legal
contract with the intention of employing a whole vessel, or
some part of her, for either a single voyage or an agreed
period of time. The charterparty document is a significant
document in that it designates the right, obligation, costs,
liabilities, risks, and other relevant responsibilities between the
shipowner and the charterer. The parties are free to set any
terms as agreed in the charterparty.’ Nevertheless, the
shipowner and the charterer aim to save time for determining
the conditions of the agreement, avoiding the risk of
imposing the incomplete term in the charterparty clause.
For these reasons, most charterparties use the standard form
by adding or modifying the terms that have been negotiated.

International organisations and associations are also
tracking and developing the standard agreement forms
among the shipping business, in an effort to save time in
contract drafting process and. facilitate the parties to do their
business easier. The Baltic and International Maritime Council
(“BIMCQO") is one of the international shipping associations

"John F. Wilson, Carriage of Goods by Sea, (7th ed., Pearson Education Limited, 2010) 3
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which have the main role of developing the various forms of
contract used in maritime transport. BIMCO has seen recent
improvements in the New York Produce Exchange Time
Charter Form (“NYPE"), which is the prominent form applied
in the time charterparty for the carriage of dry cargoes. It has
been over 20 years since the last revision was made in 1993.
Not all standard forms of NYPE are immediately welcomed
in the maritime business, such as NYPE 1993. The older
version in 1946 has remained influential, with the parties simply
select the additional clauses. The newest version of NYPE
is stated as NYPE 2015, and was supported cooperatively
by the Baltic and International Maritime Council (“BIMCO"),
the Association of Ship Brokers and Agents (“ASBA”), and
the Singapore Maritime Foundation (“SMF").

The NYPE 2015 is the standard form contract; one
which attempted to produce global appeal for the NYPE.
It creates many clauses for the most commonly used
amendments, with additional clauses applied in the dry
cargo. The change process has benefited from the direct
participation of the shipowner and the charterer, with the
aim of achieving balance of interests between them.’
However, the market circumstances also play an important
part in setting the bargaining power of parties. It may also
affect the popularity of NYPE 2015, should it is regarded
particularly beneficial to either party.

> NYPE 2015 Time Charter Party Explanatory Notes 3
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The clarification of these matters, as mentioned above,
as well as understanding the main key changes in the new
form, are concerned with critical significance in ship chartering
practice and Common Law. The purpose of this article, therefore,
is to illustrate whether the NYPE 2015 achieves the objectives
that the drafters have drawn up. Furthermore, this article will
provide recommendations for the application of NYPE 2015
as part of its critical analysis.

+» New York Produce Exchange Time Charter (NYPE) in General
The NYPE was the first issued by the New York
Produce Exchange in 1913, and was amended in 1921, 1931
and 1946. Following World War I, the NYPE's significance was
reduced, before later being cancelled completely. They were
reintroduced, however, by ASBA in 1977. ASBA with BIMCO
and the General Council of British Shipping (now the Chamber
of Shipping), attempted to resolve the NYPE 1946 version.
The revised form identified an ASBATIME which was issued
by ASBA in 1981, but had not been widely recognised.
The shipping industry continued to use the NYPE 1946, with
the number of drafted additional clauses causing many
disputes to the court of arbitration. Consequently, BIMCO
issued the newly revised version of the NYPE in 1993
Despite the NYPE 1946 being updated to the NYPE
1993 version, in practice, NYPE 46 has remained in use
in some trade, principally because the parties in maritime
business are not familiar with the NYPE 1993 form. NYPE

> Lachmi Singh, The Law of Carriage of Goods by Sea, (1st ed. Bloomsbury
Professional, 2012) 112-113
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1946 has been used for several decades, causing a number
of disputes regarding the clear explanation of the terms in
NYPE 1946, as well as jurisprudence confirmation in most of
the term wording. Unlike NYPE 1946, the dispute under NYPE
1993 has two cases outstanding, which are Spar Shipping
AS v Grand China Logistics Holding (Group) Co. Ltd" where
Popplewell J clarified the delayed payment of hire as the
breach of the innominate term, and CONWARTIME 2004,
applied to routeing in The Paiwan Wisdom’ in the face of fears
about piracy. Accordingly, NYPE 1993 has occasionally been
used, although only for a few cases in recent years® such
in The Socol 3. Furthermore, one of the biggest problems
with NYPE 1993 is that the shipowner and the charterer have
added regularly to the rider clauses.’

From these issues, the latest version of NYPE was
issued jointly by ASBA, BIMCO and SMF in 2015. The main
factor of this revision procedure was “the opportunity to
enhance the global appeal of NYPE”” BIMCO, ASBA and SMF

* [2015] EWHC 718 (Comm), [2015] 2 Lloyd's Rep. 407

° Taokas Navigation SA v Komrowski Bulk Shipping KG (GmbH & Co) and others
(The Paiwan Wisdom) [2012] EWHC 1888 (Comm)

¢ Paul Todd, ‘NYPE 2015: Wholesale reform or an invitation to cherry-pick?" (2016)
LMCLQ 307

’ Onego Shipping & Chartering BV v JSC Arcadia Shipping (The Socol 3) [2010]
EWHC 777 (Comm)

* BIMCO, ‘Major revision of NYPE time charter party’ (BIMCO, 15 October 2015)
<https://www.bimco.org/en/News/2015/10/15_NYPE_revision_press.aspx> accessed
11 August 2076

* BIMCO, ‘BIMCO Reflections - 2016’ (BIMCO, 2015) <https://www.bimco.org/emag
/Reflections_ 2016/pubData/source/Reflections%202016%20-%20Web.pdf> accessed
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consulted with the industry during the update process of
the new version, in an attempt to find and fix any additional
clauses which were most frequently used with the existing
form of NYPE."”

The NYPE 2015 includes the most common modifications
and additional terms into the main part of the charterparty.
Its purpose is to decrease the risk of adding clauses, which
may contradict the printed clauses in the charterparty”
by altering and improving the use of language used in the
old form. The drafters of the NYPE had not changed those
clauses which seldom led to the dispute in the interpretation.”

This version is reflected in some issues caused by the
intervening of the judgment of the court. There are some
cases which influence the change of content in the latest
version. The grace period has amended as one of the
results of The Astra”. In this case, it was determined that
although there was the failure to pay once, it could repudiate
the charterparty. In The Zenovia“ case, the court ruled that
the charterer was not bound to the approximate Notice of
Redelivery. Moreover, the case of The Kitsa” concerned
the hull fouling, and the consequences of the speed and
performance when the vessel stayed continued for a long

" ibid

"BIMCO (n 8)

”BIMCO (n 9)

" Kuwait Rocks Co v AMN Bulkcarriers Inc (The Astra) [2013] EWHC 8s5 (Comm)
"IMT Shipping and Chartering GmbH v Chansung Shipping Co Ltd (The Zenovia)
[2009] 1 Lloyd's Rep 139

" Action Navigation Inc v Bottigliere di Navigatione SpA (The Kitsa) [2005]
1 Lloyd's Rep 432
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time in the warm water. This hull fouling issue has reflected
when BIMCO issued The Hull Fouling Clause for Time
Charterparties. These cases, as detailed above, are part of
the effect of the NYPE form amendment.

The key main changes are additional clauses,
comprising 57 clauses placed in the rational format. This is
in order to suit the shipping business, and modernised to
reflect the current situation and industry practice: while NYPE
1993 has 45 clauses, the NYPE 1946 had only 28 clauses.
The grounds for this increase in NYPE clauses are the
decrease in some rider clauses incorporated into the main
body of the contract.” It aims to achieve the better balance
between the shipowner and the charterer, with the addition
of new procedures for slow steaming, hull fouling, piracy,
grace periods, damages for withdrawal delivery and redelivery,
solid bulk cargoes, electronic bills of lading, law and
arbitration and others.” These changes will be duly illustrated,
with each point explained in detail.

++» The Major Revision of NYPE 2015

The NYPE 2015 was a considerable improvement, and
is fundamentally different from the NYPE 1993 and NYPE 194e.
NYPE 2015 differs from the previous version, detailing the

description of the vessel in Appendix A, as well as resolving

* The Charterers P&l Club, NEW NYPE 2015 - A Charterer's Perspective’ (The Charterers
P&l Club, 15 December 2015) <http://exclusivelyforcharterers.com/docs/2015%2000
4%20New%20NYPE%202015.pdf> accessed 11 August 2016

" ibid
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several issues with clarification and its reflection in trade
practices. The 2015 version, however, does not seem to shift
the balance significantly, including changes which are good
for either the shipowner or the charterer. Some clauses are
also neutral. It is clear that there is a change in the grace
period and withdrawal provisions for failing to pay hire on
time. Some of the changes are to provide better language
than to resolve its actual substance. In Clause 1, Duration/
Trip Description has been extended to combine the provision
in relation to the 1993 version found in the separate clauses,
such as Trading Limits in Clause s, Berth in Clause 12, and
Sublet in Clause 18 of NYPE 1993." Below are highlighted some
outstanding points of NYPE 2015 in detail.

Trip and Period Charter

The NYPE 2015 form is for the time charter-trip and
also for the certain time period freight which are stipulated
in Clause 1. The shipowner and the charterer can choose to
specify that the charter is for a fixed period or the trip charter.
The term period of the charter can distinguish between the
trip and the period charter, and is the principal difference of
any real substance. The charter period is over five months,
which is supposed to the period charter. Therefore, it is
the trip charter, where the charter period is not over five
months, and the charterer can legitimately instruction the
further voyage after the primary voyage is completed, where
the further voyage is under the charter trading limits and

' Paul Todd (n 6) 309
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will be concluded within the indicated period of the charter,
as seen in the recent case in The Wehr Trave.” In period
charter type, it is automatically implemented, as stated in
Clause 52 of the four default clauses of the period charter
given below. However, BIMCO states that the charterer and
the shipowner should be guided to check cautiously as to
whether the additional clauses according to Clause 52 should
or should not apply to the contract.”

Firstly, the last voyage clause, allowing the charterer
to maintain the terms of the charterparty “at the same rate
or the prevailing market rates, whichever is the higher™”', for
the last voyage beyond the indicated period of the charter.
The last voyage must either be “a ballast voyage to the place
of redelivery, or a laden voyage”” which was “reasonably
expected to be completed within the employment period
when commenced”.” In view of the charterer, this provision
is limited compared to The World Renown™ case. On the
growing market, the charterer may prefer The World Renown
Clause, which allows the charterer to carry on the voyage
at the charter rate, and to continue even on an illegitimate
last voyage, unlike NYPE 2015.”

" SBT Star Bulk & Tankers (Germany) Gmbh & Co KG v Cosmotrade SA
(The Wehr Trave) [2016] EWHC 583 (Comm)

* NYPE 2015 Time Charter Party Explanatory Notes 3

' NYPE 2015 Time Charter Clause 52(a)

” ibid

” ibid

* Chiswell Shipping and Liberian Jaguar Transports Inc v National Iranian Tankers
Co (The World Symphony and The World Renown) [1992] 2 Lloyd's Rep 115

* Paul Todd (n &) 310
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Secondly, the time can be added by the charterer
when the vessel is deemed off-hire to the period charters.

Thirdly, the vessel may be voyaged with the charterer's
flag and painted with the charterers mark.

Finally, the shipowner will have the choice of dry
docking the vessel during the charter period.”

Moreover, Clause 1 also comprises the optional
NAABSA term (Not Always Afloat But Safely Aground). NAABSA
is one of the provisions which response to changing trade
practices. NAABSA does not present in NYPE 1993, but
appears in the 1946 version. Nevertheless, it has been brought
back in NYPE 2015. The NAABSA term allows the charterer to
instruct the vessel lying aground for the duration of loading
and discharging, which is completed safely and in conform to
the class requirements. This term needs the express agreement
of the subjects to the specified conditions.” There is also
the indemnification term, which protects the shipowner from
the effects of the implementation at the charterer's request

causing damage, loss or costs.

* James Newdigate, ‘Anchors Aweigh? Considering the revised time charter party
- “NYPE 2015”(Tamimi & Company, November 2015) <http://www.tamimi.com/en/
magazine/law-update/section-11/november-s/anchors-aweigh-considering-the-
revised-t ime-charter party-nype-201s.html> accessed 11 August 2016

“’NYPE 2015 Time Charter Party Explanatory Notes 4
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Delivery and Redelivery

The interaction between the shipowner and the
charterer, which is essential for the delivery and redelivery
of the vessel, requires both parties to notify the other of the
vessel's route plan. The shipowner must give notice to the
charterer of the approximate delivery date of the vessel, as
well as provide the certain delivery date later.*® When the
notice is given to the charterer, the shipowner is prevented
from providing any employment orders which will affect the
vessel by endangering the specified delivery date.”

The delivery clause provides the terms regarding the
usual practice for the ship to be delivered to one place,
but then loaded with the first cargo at another, for which
the NYPE 1946 and 1993 have modified the delivery clause,
with the aim of following the practice. Therefore, this changing
in 2015 version avoids the requirement for the normally
made amendment.” The term of delivery in Clause 2 does
not include the Extension of Cancelling Clause in the
charterparty, even though this Clause appears in 1993 version
in part of Clause 16.” The omission of this Clause in the
NYPE 2015 means the time trip charter, if the charterer felt
the Extension of Cancelling Clause might not be appropriate
and arduous for the charterer, can change the notice and
arrangement under the time trip charter. The removal of this

* NYPE 2015 Time Charter Clause 2

” P.L. FERRARI & CO. SR.L., ‘NYPE 2015 - Time Charter Party’ (P.L. FERRARI &
CO. SR.L. (PL. FERRARI & CO. SR.L., 3 November 2015) <http://www.plferrari.it/
public/file/circulars/2015/ 5_PLF_circulars_3-11.pdf> accessed 11 August 2016

* Paul Todd (n ¢) 316

" Terence Coghlin and others, Time Charters, (7th ed., Routledge, 2014) 435
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Clause may be in favour of the charterer's position. BIMCO
also encourages the parties to decide case by case to add
the Extension of Cancelling Clause if they feel favour and
appropriate.”

The redelivery clause has its own Clause 4, while
in the previous version some aspects have coped with the
hire clause. It has modernised wording, which will encourage
the parties to ensure that the instruction on final voyage
given by the charterer can be reasonably expected to allow
redelivery before or taking place on the date notified to the
shipowner. This is satisfactory to the shipowner by way of
the position under English law, where the charterer gives
the approximate notice of redelivery which is stated “without
guarantee” or “without prejudice”. The charterer can employ
the vessel to the later date given, but within the last allowed
date for redelivery subject to the charterparty, as seen
from The Zenovia.” It follows the concept of a legitimate or
illegitimate last voyage, which is found in many recent forms
of the time charter.” This concept is well recognised in The
Peonia”, The Dione*, The Black Falcon” and The Gregos.”

*NYPE 2015 Time Charter Party Explanatory Notes s

* IMT Shipping and Chartering GmbH (n 14)

*NYPE 2015 Time Charter Party Explanatory Notes s5-¢

* Hyundai Merchant Marine Co Ltd v Gesuri Chartering Co Ltd (The Peonia)
[1991] 1 Lloyd's Rep 100

* Alma Shipping Corporation of Monrovia v Mantovani (The Dione) [1975] 1 Lloyd's Rep 115
" Shipping Corp of India Ltd v NBB Niederelbe Schifffahrtsgesellschaft GmbH
(The Black Falcon) [1991] 1 Lloyd's Rep. 77, QBD (Comm)

* Torvald Klaveness A/S v Arni Maritime Corporation (The Gregos) [1995] 1
Lloyd's Rep 1
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Owners and Charterers to Provide

Clause ¢ stipulates that the owners are to provide
terms which extend the shipowners documentary duty to
include the documents and certificates kept up through the
whole charter period. The basic owner's duty is to meet
all Certificate of Financial Responsibility (“COFR”) for oail
pollution.” This certificate has arisen from the oil spill incident,
which is known as the Exxon Valdez oil spill catastrophe,
and therefore the United States QOil Pollution Act of 1990
now calls for COFR to be carried by the vessels which are
over 300 gross tonnes, or which transport oil in the United
States waters.” The NYPE 2015 sets the direct duty on the
shipowner to provide and maintain such COFR. If the COFR
renewal needed is unavailable in the market, or the cost of
such renewal premium is significantly higher than the course
of the charter, then the shipowner and the charterer are
obliged to find the commonly agreeable solution. In the case
of no solution, the COFR provided for the particular port
is no longer need, meaning that COFR is to be excluded.”

The charterers need to provide, in Clause 7 of NYPE
2015, have been revised from Clause 2 of NYPE 1946 and
Clause 7 of NYPE 1993. Consequently, the charterer now has

to pay for customary and compulsory pilotages.

* NYPE 2015 Time Charter Party Explanatory Notes 7
“ James Newdigate (n 26)
“"NYPE 2015 Time Charter Party Explanatory Notes 7
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Fuel and Bunkers

Bunkers play the essential role in the profitability of the
time charterparty. Clause 9 of NYPE 2015 has been amended,
with comprehensive detail to cover all possible matters in
relation to bunkers within the scope of the charterparty. This
clause is based on the current industry standards, utilising
the International Convention for the Prevention of Pollution
from Ships (“MARPOL") and International Organization for
Standardization (“1ISO”) frameworks. The clause comprises
of 7 paragraphs, which range from quantities and price,
quality and liability, fuel sulphur content, bunkering prior to
delivery/redelivery, bunkering operations and sampling and
grades and quantities on redelivery.” As usual, the charterer
will be responsible for bunkers on delivery and the shipowner
on redelivery. In the case of Res Cogitans,” there may be
raised some arguments regarding the passing of the bunkers’
ownership in cases where the vessel is bunkered by the
charterer prior to redelivery under the time charterparty. The
bunkers are sold to the shipowner on redelivery and then
sold by him to his next charterer.”” There is a question as

to whether the ownership of the bunkers passes by way of

“ NYPE 2015 Time Charter Party Explanatory Notes 8-11

“ Re PST Energy 7 Shipping LLC Product Shipping and Trading SA v OW Bunker
Malta Ltd & ING Bank NV (Res Cogitans) [2015] EWCA Civ 1058

“ Edmund Greiner, ‘South Africa: PST Energy Shipping and Product Shipping
and Trading SA v OW Bunker Malta and ING Bank SA (Res Cogitans): the
Implications of the Judgment (Mondag, 13 August 2015) <http://www.mondag.com/
southafrica/x/414938/ Marine+Shipping/PST+Energy+Shipping+And+Product
+Shipping+And+Trading+SA+v+OW+Bunker+Malta+And+ING+Bank+SA+Res+
Cogitans+The+Implications+Of+The+Judgment> accessed 11 August 2016
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the intention of Clause 9, or whether it would be the breach
of charterparty.”

Performance of Voyage

The new clause in Clause 12 is Speed and Con-
sumption, providing enhanced clearness and certainty on
these matters that would previously have been contained
within the riders. Sub-clause 12(a) applies to the vessel's
speed and fuel consumption, and is the continuing warranty
of performance throughout the charterparty, rather than only
at the time of delivery. This leads to more burden being
placed on the shipowner.

The charterer now has the option of choosing a
weather routing company for the performance analysis in
Sub-clause 12(b) and to follow its advice provided. This
Sub-clause seems quite beneficial to the charterer. However,
Sub-clause 12(d) is not in favour of the charterer, with
claims that it limits to compensation for the time lost and/or
additional fuel consumed. It also allows the shipowner to
offset the cost of fuel saved against the time lost and vice

versa.”

“ David McKie and Miranda Hearn, ‘NYPE 2015: major revision of time charter party
form' (Kennedys, 26 November 2015) <http://www.kennedyslaw.com/files/Uploads/
Documents/Shipping%20and%20Commaodities%20Brief/Kennedys%20Shipping%20an d%20
Commodities%20Brief%20-%20November%202015.pdf> accessed 11 August 2016

“NYPE 2015 Time Charter Party Explanatory Notes 14

218A185NsTaMANS um3nenduinoey T | L @)
UR 6 aUUA 8 NSNO1AU 2560 - DOUNYU 2561




In sub-clause 12(e), in cases where the claim on
underperformance or additional fuel cost consumed arise, the
charterer and the shipowner refer to the independent expert,
or the alternative weather routeing service to be mutually
agreed. This provision aims to reduce time and expense
involved in the performance of the claims. Nevertheless,
this clause does not stipulate the resolution to deal with the
situation when the parties fail to agree on the common set of
the expert or the weather routeing service. In these situations,
the dispute may be referred to the arbitration, possibly using
the single joint expert determined by the court.”

The clause relates to Slow Steaming Clause.” Normally,
the shipowner is undertaken to perform voyages with the
due despatch, as is clear from The Pearl C.” If they cannot
conform due despatch duty, the third parties such as the
holder of the bill of lading may be entitled to recourse.” The
decision in The Hill Harmony’" about slow steaming was not
the consequence of the negligent mistake in the navigation
or management of the ship under Article IV Rule 2(a) of the
Hague Rules, and it had the breach of due dispatch duty
if the master did not choose the fastest or shortest route.
It can be observed in connection with the London Arbitration

“ The Charterers P&l Club (n 16)

“NYPE 2015 Time Charter Clause 38

“ Bulk Ship Union SA v Clipper Bulk Shipping Ltd (The Pearl C) [2012] 2 Lloyd's
Rep. 533

** James Newdigate (n 2¢)

°" Whistler International Ltd v Kawasaki Kisen Kaisha Ltd (The Hill Harmony)
[2001] 1 Lloyd's Rep 147
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10/00, where the tribunal recognised that if the ship had
been intentionally slow steaming in order to save fuel from
consumption, then it would have been the breach of the
due despatch duty.*

Slow steaming function declines the due despatch
duty, as might be expected, and slow steaming durations
are excluded from the calculation of the speed and

53

consumption warranty.” Before the issue of NYPE 2015,
BIMCO had published Slow Steaming Clause for Time
Charterparties in 2011, which was intended to be applied
with NYPE 93 at the time. The main difference of the slow
steaming clause in NYPE 2015 is the appropriate framework
to operate due to the cross-references in the other clauses
such as Clause 8 and Clause 12. The NYPE 2015 allows the
charterer to order the vessel to slow steam at reduced speed
and/or RPM (Revolutions Per Minute). The charterer is obliged
to include this clause in any subcontracts or contracts of
affreightment issued pursuant to the charterparty. Any liability
arising from such contracts for the failure of due despatch
duty raises the shipowner to claim loss or damage from the
charterer. Clause 38 provides the alternative to slow steaming
or ultra-slow steaming. The latter also allows the reduction
of the speed of the engine “below the cut-out point of the

* Neil Henderson, ‘The Price of Slow Steaming’(Stone Chambers, 24 September
2012) <http://www.stonechambers.com/downloaddocuments/articles---the-price-of-
slow-stea ming---neil-henderson.pdf> accessed 4 September 2016

* Paul Todd (n ¢) 313

* BIMCO, ‘BIMCO Slow Steaming Clause for Time Charter Parties’ (2011), Special

Circular No.7
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Vessel's engine(s) auxiliary blower(s)”* and the application of
ultra-slow steaming option, where the charterer and the
shipowner have expressly agreed. Therefore, the slow steaming
choice is applied by default. There may be tension in the
interests between the shipowner and the charterer, such as
when the charterer employs the ship, undertaking to pay
fuel while the shipowner requires the specific quality of the
fuel to avoid damage to the engine and other equipment,
and also conform to the pollution law.*

The clause also involves BIMCO Hull Fouling Clauses™,
which require the shipowner to maintain the hull and other
underwater parts without fouling in the efficient state.
The shipowner will indemnify to the charterer if he fails to
perform this duty. However, it requires underwater inspection
or cleaning, placing demands on the charterer's time,
expense and risk in case of the port stay over 15 days
or other agreed period due to the charterers order.
The speed or consumption warranties are suspended until
such inspection or cleaning are completed.” The parties
should be careful to check the period of this clause, with at
least 15 days imposed by default, with 30 days being more

common in the market.”

* NYPE 2015 Time Charter Clause 38(a)(ii)
* Paul Todd (n ¢) 313-314

*NYPE 2015 Time Charter Clause 30
*P.L. FERRARI & CO. SR.L. (n 29)

* The Charterers P&l Club (n 16)
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Grace Period and Damages for Withdrawal

The 2015 version has clearly revised the right of the
shipowner to claim damages after the withdrawal of the
vessel due to unpaid hire. Clause 11 determines the failure
of the charterer to pay hire on time; the shipowner may give
notification stated as to a grace period. The grace period has
no longer been limited to delays in payment as a result of
“oversight, negligence, errors or omissions on the part of the

0

charterers or their bankers”,* and now refers simply to the
failure to make hire payment on time. The removal of these
statements protects the shipowner from the claim of wrongful
withdrawal when the failure to pay is caused by something
else.”’ The charterer now has the grace period of three
banking days in which to rectify his position, regardless of
the reason for failure. In the event of the charterer does not
pay the hire due within the grace period, the clause gives
the shipowner right to withdraw and end the charterparty.
The new wording of Clause 11(d) is reflected in two
conflicting decisions concerning whether the shipowner
can claim damages for the loss of the period remaining in
the charterparty after withdrawal of the service. In a case
in 2013, Flaux J held in The Astra” that the obligation to
make hire payment on time was the condition which even
one late payment would allow the shipowner to treat the

charterers as a repudiatory breach, while the case in 2015,

“ NYPE 2015 Time Charter Party Explanatory Notes 13
“ David McKie and Miranda Hearn (n 45)

“ Kuwait Rocks Co (n 13)
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Spar Shipping AS v. Grand China Logistics Holding (Group)
Co. Ltd*” Popplewell J declined to follow The Astra,
and held that hire payment by the charterer was not the
condition of the charterparty. The new clause makes it clear
that shipowner can claim damages for loss due to the early
termination of the charterparty from the charterer to cover
the remaining period. He does not have to establish the
breach is repudiatory. Unlike NYPE 2015, in other versions of
NYPE, if it is not a repudiatory breach, the shipowners can
claim only the damages for hire due at the withdrawal time.*

The clause furthermore presents the suspension
right of the shipowner at any occasion that hire is unpaid.
This right is the effective alternative method in the event
that the withdrawal of the vessel has disadvantages rather
than the suspension right. The suspension may be raised
immediately once the hire is not paid on the date due, and
is not reliant on any grace period,” while NYPE 1993 gives
the right of suspension after the grace period has ended for
nonpayment of hire. The hire would continue to accrue for
the duration of this period. The charterer shall compensate
the shipowner, and is responsible for any extra expense as a
result of suspension performed.” The 2015 version are clearly

* Spar Shipping AS (n 4)

* Julien Rabeux, ‘Withdrawal and suspension of service of a ship in a nutshell
(West of England Insurance Services) <http://www.westpandi.com/globalassets/
about-us/claims/ claims-guides/west-of-england-defence-guide---withdrawal-and-
suspension-of-service-of -a-ship.pdf> accessed 4 September 201¢

* NYPE 2015 Time Charter Party Explanatory Notes 13

“ NYPE 1993 Time Charter Clause 11(a) and (b)

@ T o1sans5amsta@imaas umsnsdenngeu
UR 6 aUUR 8 NSNNNAU 2560 - DOUNYU 2561




defined functions, however, they give the charterer a less
advantageous position compared with the current common
law. Consequently, the charterer should consider carefully
before entering into the contract, and whether to exclude
or amend the wording in this clause where commercially

possible.”’

Lien

The updated Clause 23 regarding lien is modified
to establish a lien on sub-hires and sub-freights in any
sub-charterers, and also extends to deadfreight and
demurrage. The clause reflects the interpretation of the English
courts on the lien on sub-freights in The Cebu* and The
Western Moscow.” Each charterparty has lien clauses which
give the shipowner the lien on hire and/or freight, which are
paid directly to their charterer subject to its sub-charter.
These arise under the charterparties lower down the contractual
chain. It is, therefore, extensive and provides the powerful
enforcement method to the shipowner for non-payment.”

“ The Charterers P&l Club (n 16)

*® Care Shipping Corp v Latin American Shipping Corp (The Cebu) [1983] QB 1005
* Western Bulk Shipowning Il AlS v Carbofer Maritime Trading ApS & others
(The Western Moscow) [2012] EWHC 1224 (Comm)

” David McKie and Miranda Hearn (n 45)
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Solid Bulk Cargoes/Dangerous Goods

Solid Bulk Cargoes/Dangerous Goods Clause”
replaces the dangerous cargo clause of the NYPE 1993
found in Clause 4(b). The clause is intended to reduce
liguefaction risks. The charterer is obliged to provide sufficient
information to the shipowners about any solid bulk cargo
he intends to load that may be likely to become liquid, as
required by the International Maritime Solid Bulk Cargoes
Code (“IMSBC"), and is needed to provide the documents
of dangerous goods transport compliant with the International
Maritime Dangerous Goods (“/IMDG”) Code. If the charterer
does not fulfil IMSBC and/or IMDG Code requirements, the
master has the right to refuse to load or remove cargo at
the risk and expense of the charterer”

However, the shipowner should not rely on this
clause as releasing the charterer obligation under the IMDG
Code and IMSBC, or as protecting him where the cargo
has appeared improperly wet on loading to the master, or
the master has failed to check the risks of liquefaction or
dangerous goods.” One of the problems is to determine the
cargo at the loading time was at risk of liquefaction or not.
What is actually required is an improved test. This however,

is far from the scope of the standard charterparty.”

""NYPE 2015 Time Charter Clause 29

" NYPE 2015 Time Charter Party Explanatory Notes 18
” David McKie and Miranda Hearn (n 45)

" Paul Todd (n ) 315
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Electronic Bills of Lading”

The Charterer has the option to use the electronic
format instead of the paper of the marine documents, which
are bills of lading, waybills and delivery orders. The shipowner
shall subscribe to the system chosen by the charterer, with
such systems approved by the International Group of Pal
Clubs. The charterer is undertaken to pay any fees incurred
by the shipowner in subscribing to the system. The charterer
also has to indemnify the shipowner for any additional
liabilities resulting from the use of electronic bills of lading,
which do not arise from the negligence of the shipowners.

The International Group of P&l Clubs has approved
three electronic (paperless) trading systems, which are
BOLERO International Ltd, essDOCS Exchange Ltd and E-Title
Authority Pte Ltd.” The approved system is found to imitate
the legal functions of the paper bill of lading namely as
a receipt, a document of title and a carriage contract which
incorporates the Hague Rule (the International Convention
for the Unification of Certain Rules of Law Relating to Bills
of Lading 1924) or the Hague-Visby Rules (the International
Convention for the Unification of Certain Rules of Law
Relating to Bill of Lading by the Brussel Protocol 1968).
The International Group of P&l Clubs will be responsible
for any liabilities occurring under carriage covered by these

approved systems. This cover is provided so such liability

” NYPE 2015 Time Charter Clause 32
UK P&l Club, ‘Electronic (Paperless) Trading Systems - Electronic Shipping Solutions,
Bolero International Ltd, E-Title Authority Pte Ltd" (October 201s), Circular 12/15
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would also have incurred under the paper bill.” It will not
be covered in the case that the risks are connected with
the use of the unapproved electronic trading system. The
electronic trading system application may lead to some risks
which are known as an electronic crime or electronic system
failures such as hacking, scamming, systems collapse,
malware and viruses. In this regard, the approval of electronic
trading systems may protect themselves by insurance cover
for electronic risk from such problems.

Piracy

NYPE 2015 has modernised the previous provisions by
containing War Risks Clause for Time Chartering (CONWARTIME
2013) and BIMCO Piracy Clause for Time Charterparties 2013
as stated by Clause 34 and Clause 39. CONWARTIME 2013
is defined in Clause 34 of NYPE 2015, which has given the
broad definition of piracy by including the actions of “violent

»78

robbery and/or capture/seizure”” and recognises whether
the risk remains at the time of entering into the charterparty or
after that.” The implementation of this clause also requires the
reasonable judgement of the master and/or the shipowner
to decide whether the proceeding is dangerous. The words
“are likely to” no longer appear, and high test in case of

Triton Lark™ is avoided.

UK P&l Club, ‘Paperless Trading’ (UK P&l Club, October 2015) <http://www.ukpandi.com
/fileadmin/uploads/uk-pi/Latest_Publications/Circulars/2015/UK_Paperless_Tra
ding_FAQs.pdf> accessed 11 August 2016

" NYPE 2015 Time Charter Clause 34 (a)(ii)

" ibid Clause 34 (b)

* Pacific Basin IHX Ltd v Bulkhandling Handymax AS (The Triton Lark) [2012]
1 Lloyd's Rep 151
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Piracy Clause is stated in Clause 39, which regulates
the contractual relationship between the parties relating to
piracy risks. The clause broadly reflects the words of the
BIMCO Piracy Clause for Time Charterparties, when the latest
version was issued in 2013. BIMCO Piracy Clause is now
generally applied in almost all charterparties.

Parts of clause 39 is no more than a reiteration Clause
34, even though it identifies the costs concerning the piracy.
The charterer is liable for the additional premium and any
addition costs of insurance required by the shipowner, such
as the Kidnap and Ransom insurance when the vessel is
performed in the area exposed to piracy risk. In addition,
off-hire issues have also been included in the clause.” These
are under the amendment of 1946 version by Gross J in The
Saldanha® and Cooke J in The Captain Stefanos.”

Piracy is likely to decrease,” so the application of
the clause might be comparable to the enhancement of the
scheme for fighting during the last war. However, these can
deal with piracy generally, and there is a benefit to adding
this clause, even if it may be too late to handle the immediate
crisis.”

* Paul Todd (n 6) 312

* Cosco Bulk Carrier Co Ltd v Team-Up Owning Co Ltd (The M/V Saldanha)
[2010] EWHC 1340 (Comm)

* Osmium Shipping Corporation v Cargill international SA (The Captain Stefanos)
[2012] EWHC 571 (Comm)

* ICC International Maritime Bureau, 1CC IMB Piracy and Armed Robbery against
Ships - 2014 Annual Report” (ICC International Maritime Bureau, January 2015)
<http ://www.hellenicshippingnews.com/wp-content/uploads/2015/01/2014-Annual
-IMB-Pira cy-Report-ABRIDGED.pdf> accessed 9 September 2016

* Paul Todd (n 6) 313
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Law and Arbitration™

Law and Arbitration Clause of the NYPE 2015 provides
the named choices of law and arbitration, which are New
York, London and Singapore. However, the clause also
gives the possibility of selecting the other applicable law
and forum®, which the parties must agree at the fixture time
and clearly define in their agreement. In the case where no
choice is clearly stated, the United States Law and New
York arbitration apply by default, in order to prevent the
delay tactics of the defendant in choosing law and forum.”
The parties should decide which law and arbitration venue
is suitable for their purposes, since some law and arbitration
are a benefit to one party and disadvantage to another
party. In addition, the United States law and arbitration are
not as normally used as English law with London arbitration
or court”

Arbitrators have no power to force the witness to
provide any evidence. However, Section 43 of the Arbitration
Act 1996 gives the power to the English High Court to compel
the witness in England and Wales giving testimony or other
material evidence at the arbitration hearing. The High Court
cannot order the witness outside England and Wales to give
such evidence. The High Court may use their discretion in

issuing the letter of request to the court of such witness’

*“ NYPE 2015 Time Charter Clause 54

“ NYPE 2015 Time Charter Party Explanatory Notes 31
*“P.L. FERRARI & CO. SR.L. (n 29)

* The Charterers P&l Club (n 16)
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country in order to force them to testify in arbitration. Therefore,
the parties using arbitration to settle disputes face the
difficulty of an overseas withess who may not be willing to
give assistance, as it is not guaranteed that the oversea court
will assist in compelling the witness to testify in arbitration
according to the request letter of the High Court. Moreover,
the Convention on the Taking of Evidence Abroad in Civil or
Commercial Matters 1970 does not apply to arbitration, and
has no power under Section 44 (2) of the Arbitration Act 1996

to order the oversea witness to give evidence.”

Further Noteworthy

Off-hire Clause under Clause 17 has been extended
to cover the exclusions to the scope of the off-hire term
as a result of detention, by covering the events for which
sub-charterer of the charterer is in charge.” These issues
have been resolved in the light of a case concerned in
The Laconian Confidence.”” The word “similar’ in NYPE 1993
is made clearly in NYPE 2015 on line 379, which interpretations
use ejusdem generic principles.”

The charterer is undertaken to pay for any stevedore
damage according to Clause 37. The shipowner or the master
have only 24 hours to notify the charterer or his agent about

* David McKie and Miranda Hearn (n 45)

""NYPE 2015 Time Charter Party Explanatory Notes 15-16

” Andre et Cie SA v Orient Shipping (Rotterdam) BV (The Laconian Confidence)
[1997] 1 Lloyd's Rep 139

” Paul Todd (n ¢) 317
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such damage, commencing from when the damage happening.
In the case of hidden damage, the 24 hours period runs
from the time when the shipowner could have found it by
exercising due diligence. However, the previous version of
NYPE form has stipulated 48 hours subject to Clause 35 of
NYPE 1993.

Sanctions Clause gives the right to refuse the
order to the shipowner in his reasonable judgment which the
employment order shows to the vessel, shipowner, manager,
crew, insurer or reinsurers to any breach of international
sanctions enforced by any state or governmental organisation.
The clause provides a way to deal with the situation where
the charterer declines to give other orders. Moreover, the
charterer has to contain this clause in any sub-charter.”

The Ballast Water Exchange Regulations in Clause
51 places the time, risk and expense on the charterer for
the reason that the clause realises the control of intrusive
marine species carried in ballast water, and the application
of ballast water regulations by the coastal states.”

As mentioned above, it can be seen that there are
many practical changes, with new clauses having been
presented in 1993 and 1946. Until now, BIMCO has carried
on issuing the separate clauses to support particular issues
such as piracy, electronic bill of lading, hull fouling, slow
steaming and others. Nevertheless, with the NYPE 2015 these

*NYPE 2015 Time Charter Party Explanatory Notes 28-29
*ibid 36
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really gather together in the main framework. The question
of whether the revision of NYPE 2015 can meet the needs of
the shipping industry and the players involved in the chain
of the charterparty, and achieves the aim of its drafters, will
be analysed in the following section.

+%» A Critical Analysis of Whether NYPE 2015 can Achieves
its Aims

NYPE 2015 is the attempt of BIMCO to make NYPE
more modern and gain the world’s attention. It is created
to be appropriate for the current chartering practice and
removes the requirement for many additional clauses. The
positive side of this form is that it is user-friendly, and has,
in the charterparty, newer BIMCO clauses incorporated.
BIMCO has also resolved to create a more balanced and
approach for the benefit of the shipowner and charterer,
which mirrors the amended NYPE 1993. Such changes have
been welcomed by many parties.

The most part of the previous NYPE version and the
standard BIMCO clauses separately issued are sometimes
observed in the market to be more the shipowner friendly.
NYPE 2015 provides some clauses more relevant to the
charterers, which are  NAABSA (Clause 1(d)), hold cleaning
/ residue disposal according to MARPOL (Clause 10(b)), lien
(Clause 23), cargo claim (Clause 27), IMSBC Code (Clause
29), hull fouling (Clause 30), electronic bills of lading (Clause

32), war risks (Clause 34), slow steaming (Clause 38), piracy
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2013 (Clause 39), stowaways (Clause 42), ISM/ISPS Codes
(Clause 44/45), sanctions (Clause 46), EU advance declaration
(Clause s50) and ballast water exchange regulations (Clause
51). While the majority of these clauses are the standard
BIMCO clauses that have already been in practice, some
are not of precisely the same content. For example, the
BIMCO Slow Steaming Clause for Time Charterparties and
the Clause in the NYPE 2015 broadly aims to achieve the
same goal. However, the Clause 38(f) in the NYPE 2015 is
substantially different to BIMCO Slow Steaming Clause for
Time Charterparties in the first sentence, and has dissimilar
implications for the charterer.

One benefit of NYPE 2015 is that is quite up to date
in certain aspects, including clauses to arrange various new
issues which have appeared over recent years by including
the additional provisions regarding electronic bill of lading,
slow steaming, pirate, sanction, hull fouling and ballast water
exchange regulations, liquefaction cargoes and others. The
NYPE 2015 also provides the extensive choice of law and
arbitration. Of the major changes, perhaps the most notable
is the amended payment aspects under clause 11, including
the grace period which allows the shipowner to use their
rights if the charterer fails to pay hire within the agreed date,
leading to the breach of the charterparty terms. These will
provide the shipowner three banking days to withdraw from
the contract. Furthermore, the shipowner can claim damages

from the charterer to cover the remaining period of the
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charterparty if the shipowner has suffered the loss from the
early ending of the charterparty. Therefore, if the charterer
uses 2015 version, perhaps there is less chance to miss out
on the main issues.

Concentrating on the charterers’ standpoint, there
are some new clauses which may be of particular interest
to the charterer. However, the charterer may be better of
excluding some of the new clauses, especially those which
try to differ from the common law position for the benefit of
the shipowner. For example, under Clause 7 the charterer
has to pay for customary along with compulsory pilotages.
Alternatively, while the term in Clause 11 provides the
certainty on each party obligation, it weakens the position of
the charterer as compared to the current common law, and
also is no longer restricted in the late payment as mentioned
in the previous section. More negatively for the charterer, to
claim for underperformance according to Clause 12 is limited
to compensation only specified. Moreover, there are lien
clause, ballast water exchange regulations, off-hire clause
and some other clauses which give the charterer more onus
and responsibility for expenses.

When considering a new form, this will be seen as
generally advantageous to the charterparty form, as the
clauses may be a weakness, since it is by general requirement,
and not vessel or trade particular. The current rider of the
charterer should indicate his specific trade, and may
accordingly be more appropriate. Some clauses in NYPE 2015
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apply the default options whether or not the parties decide to
choose the preference. Before the parties decide, they need
to consider cautiously the option that meets their requirements
of the specific ship and trade before fixing. NYPE 2015 has
also not to be treated as the complete charterparty. Even if
BIMCO launched Anti-Corruption Clause for Charterparties
in 2015, NYPE 2015 has not covered this issue. It should also
be observed that certain clauses, such cargo exclusions in
Clause 16, require additions, as only the minority of cargoes
be excluded. Thus NYPE 2015 still needs to include extra
detail and additional rider clauses. The parties can use their
own specific rider clause, which may be more suitable for
their business and the specific risks they face. However,
NYPE 2015 form could be used to cross-check, so as to
make sure their terms modernise and extend to cover all
related issues dealt with in NYPE 2015 form.

At the same time, it may be noted that the additional
rider clauses may tend to be conflicting, and confusing to
interpretation between the clause in standard charter form
and the additional clause. In this case, the shipowner and the
charterer have to pay attention to ensure that the terms and
conditions meet their requirement and avoid contradictions
between NYPE 2015 printed form and additional clauses. In
the event of any conflict, the preamble of the new revision
gives the statement that the provisions of any additional

clauses prevail over the clauses in the main body.”

* NYPE 2015 Time Charter Preamble line 16-17
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The NYPE 2015 must itself then be improved if one
of the clauses becomes out-of-date because of its particular
characteristics. It may lead to the NYPE 2015 quickly
becoming obsolete and in need of regular updating” while
the single addition rider clause may be easier to update.
It should be better to function as a standalone contract in
which less rider clauses are required.

Additionally, if NYPE 2015 is applied, this also means
that several established precedents or some case law may
no longer apply, and should be observed with caution.”
Implementing the new form when there are new and modified
clauses may be bound by the review of the arbitration
tribunals in London, New York and Singapore.

The period of NYPE 2015 is one of the issues of which
to be mindful, because it is relatively recently published, on
October 15, 2015. Time will show whether NYPE 2015 will be
successful or not. Many resembling style revisions to other
standard forms of the maritime document in the past year
have dropped by the wayside. The shipowner and the charterer
may find themselves driven by the factors that influence their
decision to apply the new version or not. Such factors are
the certainty of law, the influence of financial and commercial
interests, the pressure of the market and familiarity with the
mechanisms of NYPE 201s. It also depends on the shipping
industry as to whether or not to choose the new system, or

" The Charterers P&l Club (n 16)
** David McKie and Miranda Hearn (n 45)
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continue with the old model.” Therefore, it should be subject
to a review of its applications for some time, and also
be prevalent among the shipowners and the charterers to
ensure that the necessary amendments are incorporated in
the NYPE 2015 to ensure that the rider clauses use shortened
words that are not in contrast to the standard wording."
It would be a shame were the attempt that has gone into NYPE
2015 prove to be unsuccessful. Whether or not it is the end
for a seventy-year-old form, it is to be wished that at least
some of its clauses find favour and act as the standard for
the future, at least in some clauses. However, if some are
picked to apply in charterparty, whether or not it will work
well is perhaps questionable.

Finally, BIMCO has promoted this version, marketing
intensely to publicise the information on how to work with
NYPE 2015 through seminars around the world. These
BIMCO's performances have created a global appeal. Many
sectors in relation to the shipping business have paid
attention and responded to this version. However, it cannot
be said that the purpose of the NYPE 2015's drafter is a
complete success, despite the worldwide attention it has
achieved. Whether its own aim to strike the balance between

the shipowner and charterer will be reached and accepted

* James Newdigate (n 2¢)

" Herman Steen and Emilie Christiansen, ‘NYPE 2015 - a major revision’ (Wikborg
Rein Shipping Offshore, June 2016) < https://www.wr.no/globalassets/so-update-
june-2016-spreads.pdf> accessed 9 September 2016

" Paul Todd (n 6) 318-319
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widely is based on several factors that have already been
analysed. It may take some time to identify whether or not
the aim has been achieved, while the decision of the arbi-
tration or the court consider the issues related to NYPE 201s.
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